Decision  #89-001-1 


Board  of  Inquiry  Interim  Decision  under 
the  ONTARIO  HUMAN  RIGHTS  C0DE\  1981 


IN  THE  MATTER  OF  the  Human  Rights  Code,  1981,  s.o.  1981, 
c.  53,  as  amended. 


AND  IN  THE  MATTER  OF  the  complaint  made  by  Mr.  G.  Michael 
Roosraa  of  Burlington,  Ontario,  dated  August  29,  1985,  as 
amended  October  31,  1986,  alleging  discrimination  in 
employment  on  the  basis  of  creed,  and  constructive 
discrimination  by  Ford  Motor  Company  of  Canada  Ltd.  and 
The  National  Automobile  and  Agricultural  Implement 
Workers  of  Canada,  CAW  Canada,   Local  707. 

AND  IN  THE  MATTER  OF  the  complaint  made  by  Robert  Weller 
of  Mississauga,  Ontario,  dated  September  5,  1985,  as 
amended  October  31,  1986,  alleging  discrimination  in 
employment  on  the  basis  of  creed,  and  constructive 
discrimination  by  Ford  Motor  Company  of  Canada  Ltd.  and 
The  National  Automobile  and  Agricultural  Implement 
Workers  of  Canada  CAW,  Local  707. 


Date  of  Hearing:  December  20,  1988 

Place:  Toronto,  Ontario 

Before:  Peter  P.  Mercer 

Appearances  by:  D.   Lepofsky,   T.  Bell  and  J.   Tarlton  for 

the  Ontario  Human  Rights  Commission 

L.A.  MacLean,  Q.C.  and  J.  Moszynsky  for 
the  Respondent  CAW  Local  707 

R.G.  Juriansz  and  P.  Schabas  for  the 
Respondent  Ford  Motor  Company  of  Canada 
Ltd. 
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At  the  close  of  the  day's  proceedings  on  December  20,  1988, 
I  heard  argument  on  an  objection  brought  by  counsel  for  the  Ontario 
Human  Rights  Commission  to  a  line  of  questioning  pursued  by  counsel 
for  the  Respondent  Company  in  cross-examination  of  the  Complainant, 
Mr.  Roosma.  At  the  time  the  objection  was  made,  counsel  for  the 
company  was  questioning  the  Complainant  on  the  position  taken  by 
adherents  of  the  Worldwide  Church  of  God  concerning  the  appropriate 
role  of  husbands  and  wives  in  marriage;  preceding  questions  had 
canvassed  the  complainant's  beliefs  regarding  salvation,  the  second 
coming  of  Christ  and  the  subsequent  return  of  all  races  to  their 
land  of  origin.  Both  the  witness,  Mr.  Roosma,  and  the  other 
complainant,   Mr.  Weller,  withdrew  during  argument. 

A.        ARGUMENT  ON  BEHALF  OF  THE  RESPONDENT  COMPANY 

There  were  three  bases  on  which  counsel  for  the  Respondent 
Company  argued  that  the  line  of  questioning  was  relevant. 

1 .       Relevance  to  Remedy 

It  was  argued  that  the  line  of  questioning  was  relevant  to  the 
issue  of  remedy  since  a  Board  of  Inquiry  under  the  Ontario  Human 
Rights  Code,  1981  (the  Code )  has  a  discretion  not  to  award  a  remedy 
even  where  it  finds  that  a  complainant  has  suffered  discrimination 
and  consequent  damages.  That  discretion  should  be  exercised, 
according  to  the  respondent  company,  where  the  creed  that  is  the 
basis  of  the  claim  for  protection  itself  fails  to  accord  the 
substantive  rights  and  values  upheld  by  the  Code. 

Counsel  likened  this  argument  to  the  clean  hands  doctrine  that 
applies  at  equity  to  one  seeking  an  equitable  remedy  and  which  can 
bar  the  grant  of  a  remedy  that  the  claimant  would  otherwise  have 
received. 
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2.  Relevance    to    Liability    and    to    Remedy    on    the    Question  of 
Accommodation  and  Undue  Hardship  .   

On  this  argument,  the  line  of  questioning  is  also  relevant 
because  the  question  of  accommodation  and  undue  hardship  depends 
on  a  consideration  of  all  the  circumstances.  These  circumstances, 
it  is  argued,  should  include  the  nature  of  the  claim  for  protection 
and  the  employer's  own  value  system  so  that,  in  taking  steps  to 
accommodate  a  Complainant's  creed,  an  employer  should  be  entitled 
to  impose  its  own  values  rather  than  subsidize  a  system  of  values 
and  beliefs  that  is,  in  some  important  respects,  repugnant  to  its 
own  and  to  the  value  system  promoted  and  upheld  by  the  Ontario 
Human  Rights  Code,  1981. 

3 .  Novelty  of  Argument  and  the  Need  to  Establish  a  Record 

Counsel  for  the  Respondent  company  further  submitted  that 
because  the  arguments  being  put  forth  were  novel,  this  Board  should 
permit  evidence  for  them  to  go  on  the  record  for  the  benefit  of  any 
further  proceedings  that  might  arise  in  respect  of  these 
complaints.  He  urged  that  this  Board  do  so  even  if  convinced  that 
the  arguments  lacked  merit,  presumably  on  the  basis  that  a  contrary 
decision  might  be  reached  in  any  subsequent  proceedings  so  long  as 
the  record  was  sufficient. 

B.        ANALYSIS  OF  THE  RESPONDENT  COMPANY'S  ARGUMENTS 

To  consider  the  last  argument  first,  it  is  superficially 
attractive  to  allow  the  line  of  questioning  to  continue  simply  on 
the  basis  that  the  record  of  a  novel  argument  is  thereby  being 
built  for  ultimate  consideration  by  another  body.  However,  it 
would  be  an  abdication  of  responsibility  to  reach  a  decision  on 
this  basis  and  I  therefore  conclude  that  the  decision  on  relevance 
must  be  made  by  this  Board  in  light  of  the  first  two  arguments  made 
by  counsel  for  the  Respondent  company. 
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1 .       Relevance  to  Remedy 

The  only  case  authority  cited  in  argument  was  the  Saskatchewan 
Court  of  Appeal  decision  in  Saskatchewan  Human  Rights  Commission 
v.  Citation  Investments  Limited,  Cudlow  Holdings  Limited  and  Quadra 
Investments  Limited  (1987),  8  C.H.R.R.  D/4166.  In  that  case,  a 
Board  of  Inguiry  appointed  under  the  Saskatchewan  Human  Rights  Code 
ruled  that  the  three  respondent  landlords  had  discriminated  against 
certain  tenants  because  of  their  marital  status  but  the  Board  did 
not  go  on  to  award  compensation  for  the  injuries  suffered  as  a 
result  of  discrimination. 

Four  features  of  the  Saskatchewan  decision  are  particularly 
noteworthy.  First,  the  complaints  were  initiated  by  the 
Saskatchewan  Human  Rights  Commission.  Secondly,  the  Board  of 
Inguiry  in  that  case  did  award  a  remedy;  this  is  t:lear  -from 
p.  32932: 

The  Board  ordered  each  respondent  to  provide  a  written 
undertaking  "that  it  will  comply  with  s.  11(1 )(b)  of  The 
Human  Rights  Code  in  the  future."  The  Board  declined  to 
order  that  the  corporations  compensate  the  single  tenants 
for  the  difference  between  what  they  actually  paid  and 
what  they  would  have  paid  had  they  been  married. 

Third,  the  Board  of  Inguiry  simply  stated  that  it  was  not  prepared 
to  award  compensation  "on  the  facts  of  this  case"  without  giving 
reasons  for  the  refusal.  Finally,  the  Saskatchewan  Court  of  Appeal 
did  not  simply  acknowlege  that  the  Board  of  Inguiry  had  the 
discretion  not  to  award  compensation.  Indeed,  the  Court  of  Appeal 
confirmed  that  such  discretion  must  be  exercised  according  to  law: 

32936  The  Board  in  the  exercise  of  its  discretion,  must 
therefore  do  so  in  accordance  with  the  policy  and  objects 
of  the  Code.  It  would  have  been  preferable  for  the  Board 
to  have  enunciated  the  reasons  for  not  awarding 
compensation  in  these  circumstances.  We  point  out, 
however,  that  this  case  proceeded  on  an  agreed  statement 


of  facts  and  it  is  apparent  from  a  reading  of  those  facts 
and  the  award  that:  the  respondents  did  not  intend  to 
discriminate  against  the  named  persons;  set  the  rates  in 
good  faith;  admitted  the  violation  when  advised  of  it; 
the  rental  policy  had  been  approved  by  another 
governmental  agency;  and  agreed  to  change  the  rental 
policy  in  order  to  conform  with  the  policies  and 
objectives  of  the  Act.  It  is  also  worth  noting  that  the 
amount  of  compensation  claimed  on  behalf  of  each 
individual  tenant  was  very  small.  Those  are  all  factors 
which  the  Board  could  have  taken  into  account  in 
declining  to  award  compensation. 

32937  The  appellant  contends  that  once  a  finding  of 
discrimination  has  been  made  by  the  Board  and  it  is 
proved  that  damage  has  been  suffered,  the  Board  has  no 
discretion  but  to  award  compensation.  We  do  not  agree. 
While  one  might  expect  that  the  Board,  in  circumstances 
such  as  those  which  exist  here,  would  award  compensation, 
it  can,  in  the  lawful  exercise  of  its  discretion,  decline 
to  do  so.  Here  there  were  facts  on  which  it  could  have 
so  declined  and  we  are  not  persuaded  that  the  Board  did 
not  exercise  its  discretion  according  to  law.  It  is 
implicit  from  what  we  have  said  that  the  Board  should, 
in  proper  circumstances,  award  compensation. 


I  conclude  that  this  decision  adds  little  to  the  respondent 
company's  argument.  Section  40  of  the  Code,  the  only  other 
authority  adduced  in  argument  on  the  question  of  discretion,  uses 
the  language  of  discretion  by  stipulating  "Where  the  Board  of 
Inquiry,  after  a  hearing,  finds  that  a  right  of  the  complainant 
under  Part  I  has  been  infringed  and  that  the  infringement  is  a 
contravention  of  s.  8  by  a  party  to  the  proceeding,  the  Board  may, 
by  order  ...  "  (my  emphasis).  As  the  Saskatchewan  Court  of  Appeal 
decision  does  make  plain,  the  proper  exercise  of  this  discretion 
must  be  "in  accordance  with  the  policy  and  objects  of  the  Code". 

In  identifying  the  policy  and  objects  (or  what  also  might  be 
described  as  the  value  system),  of  the  Code,  counsel  for  the 
respondent  company  referred  to  the  Preamble  to  the  Code  and 
particularly  to  paragraph  2: 


AND  WHEREAS  it  is  public  policy  in  Ontario  to  recognize 
the  dignity  and  worth  of  every  person  and  to  provide  for 
equal  rights  and  opportunities  without  discrimination 
that  is  contrary  to  law,  and  having  as  its  aim  the 
creation  of  a  climate  of  understanding  and  mutual  respect 
for  the  dignity  and  worth  of  each  person  so  that  each 
person  feels  a  part  of  the  community  and  able  to 
contribute  fully  to  the  development  and  well  being  of  the 
community  and  the  Province; 


Reference  was  also  made  to  s.  28  of  the  Ontario  Human  Rights  Code, 
1981  which  sets  out  the  function  of  the  Commission.  Six  paragraphs 
are  particularly  noteworthy: 

(a)  To  forward  the  policy  that  the  dignity  and 
worth  of  every  person  be  recognized  and  that 
equal  rights  and  opportunities  be  provided 
without  discrimination  that  is  contrary  to  law; 

( b )  To  promote  an  understanding  and  acceptance  of 
and  compliance  with  this  Act; 

(d)  To  develop  and  conduct  programs  of  public 
information  and  education  and  undertake,  direct 
and  encourage  research  designed  to  eliminate 
discriminatory  practices  that  infringe  rights 
under  this  Act; 

(f)  To  inquiry  into  incidents  of  and  conditions 
leading  or  tending  to  lead  to  tension  or 
conflict  based  upon  identification  by  a 
prohibited  ground  of  discrimination  and  take 
appropriate  action  to  eliminate  the  source  of 
tension  or  conflict; 

(g)  To  initiate  investigations  into  problems  based 
upon  identification  by  a  prohibited  ground  of 
discrimination  that  may  arise  in  a  community, 
and  encourage  and  co-ordinate  plans,  programs 
and  activities  to  reduce  or  prevent  such 
problems; 

(h)  To  promote,  assist  and  encourage  public, 
municipal  or  private  agencies,  organizations, 
groups,  or  persons  to  engage  in  programs  to 
alleviate  tensions  and  conflicts  based  upon 
identification  by  a  prohibited  ground  of 
discrimination; 
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In  substance,  the  Respondent  company's  argument  appears  to  be 
this:  If  the  company  can  show  that  the  complainants'  creed,  which 
is  at  the  foundation  of  the  claims  set  out  in  their  complaints,  is 
itself  counter  in  some  respects  to  the  values  revealed  by  the  Code, 
the  complainants  should  be  barred  from  a  remedy  because  they  failed 
to  come  with  "clean  hands".  On  the  surface,  this  seems  attractive. 
The  metaphor  is  a  highly  visual  one  —  who  would  wish  to  reward  a 
plaintiff  with  "dirty  hands";  however,  we  must  go  below  the  surface 
to  test  its  aptness. 

The  requirement  of  clean  hands  derives  from  equity,  that  body 
of  law  which  grew  largely  out  of  the  English  Court  of  Chancery. 
Part  of  the  function  of  equity  was  to  mitigate  the  severity  and 
intractability  of  the  common  law  and  its  orientation  was  private, 
not  public.  However,  equity  did  not  develop  as  a  loose  assemblage 
of  vague  notions  or  abstract  principles  but  as  a  body  of  rules  that 
proceeded  along  reasonably  precise  and  well-established  lines.  For 
example,  consider  the  case  of  a  private  contract  between  two 
individuals.  Assume  that  one  of  the  parties  to  the  contract  seeks 
an  equitable  remedy  within  that  contractual  relationship  and  the 
other  party  to  the  relationship  claims  that  the  remedy  should  be 
barred  because  the  claimant  lacks  clean  hands.  What  would  that 
mean?  It  would  not  simply  mean  that  the  claimant  was  generally  a 
rogue  or  a  charlatan  with  an  unprincipled  approach  to  business. 
It  would  not  even  mean  that  in  a  similar  contract  with  a  third 
party,  the  claimant  had  himself  violated  the  very  principles  of 
contract  law  which  he  now  sought  to  have  upheld  in  this  contract. 
Instead,  it  would  have  to  be  shown  that  in  this  particular 
contractual  relationship  the  claimant  acted  unconscionably  with 
respect  to  the  other  contracting  party.  This  can  be  seen  in  the 
very  first  decision  in  which  the  clean  hands  principle  was 
formulated.  In  Derlng  v.  Earl  of  Winchelsea  (1787)  1  Cox  318,  Lord 
Chief  Baron  Eyre  said  the  following  at  pp.  319-320: 
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It  is  not  laying  down  any  principle  to  say  that  his  ill 
conduct  disables  him  from  having  any  relief  in  this 
Court.  If  this  can  be  founded  on  any  principle,  it  must 
be,  that  a  man  must  come  into  a  Court  of  Equity  with 
clean  hands;  but  when  this  is  said,  it  does  not  mean  a 
general  depravity;  it  must  have  an  immediate  and 
necessary  relation  to  the  equity  sued  for;  it  must  be  a 
depravity  in  a  legal  as  well  as  a  moral  sense. 

To  apply  the  analogy,  counsel's  line  of  questioning  regarding 
certain  particular  beliefs  of  the  complainant  witness,  does  not  go 
to  establishing  that  the  complainant  has  himself  acted  in  violation 
of  the  Code  in  respect  of  his  employment  relationship  with  the 
employer.  Nor  does  it  go  to  establishing  that  the  complainant  has 
violated  the  spirit  or  policy  or  objects  or  value  system  of  the 
Code  in  respect  of  his  employment  relationship  with  the  employer. 
Instead,  it  goes  to  establishing  that  the  complainant's  beliefs  and 
the  doctrines  of  his  creed  promote  domestic  and  social 
relationships  whose  priorities  and  values  are  at  odds  with  those 
set  out  in  the  Code .  I  cannot  accept  that  this  analogy  is 
relevant. 

It  is  both  obvious  and  desirable  that  the  Code  should  embody 
a  value  system  but  the  Ontario  legislature  has  not  sought  to  impose 
that  value  system  on  every  aspect  of  social  life  and  behaviour, 
even  where  that  behaviour  would  be  thought  odious  and  offensive  by 
any  right  thinking  citizen  of  Ontario.  It  is  equally  obvious  that 
there  is  a  tension  between  certain  rights  and  obligations  (one  need 
only  think  of  the  Canadian  Charter  of  Rights  and  Freedoms,  for 
example)  and  the  Code  is  part  of  the  legislative  regulation  of  that 
tension  by  providing  for  freedom  from  discrimination  —  not  any  and 
all  discrimination  --in  the  areas  set  out  in  Part  I  of  the  Code. 
Furthermore,  the  respondent  company  has  no  mandate  to  step  outside 
its  role  in  the  employment  relationship  with  the  complainants  and 
to  claim  guardianship  of  the  values  enshrined  in  the  Code.  I 
therefore  conclude  that  the  line  of  questioning  is  not  relevant  to 
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any  remedy  which  might  reasonably  be  granted  in  respect  of  the 
complaints  before  this  Board  of  Inquiry. 

2.       Relevance   to  Both   Liability  and  Remedy  on   the   Question  of 
Accommodation  and  Undue  Hardship  

Counsel  for  the  respondent  company  submits  that  the  duty  to 
accommodate  and  the  question  of  undue  hardship  depend  on  all  the 
circumstances  of  the  case  including  the  employer 1 s  own  values  as 
contrasted  with  those  values  of  the  complainants  which  are 
repugnant  to  its  own  and  to  the  values  promoted  by  the  Ontario 
Human  Rights  Code.  Counsel  notes  for  example  that  the  complainant 
witness ' s  beliefs  include  the  conviction  that  at  a  future  time  all 
races  will  be  required  to  return  to  their  own  lands  and  argues  that 
this  belief  could  be  unsettling  to  members  of  various  racial  groups 
presently  in  the  Respondent  Company's  employ.  Counsel  further 
submitted  that  this  runs  strongly  counter  to  the  communitarian 
values  enshrined  throughout  the  Code  and  recognized  particularly 
in  paragraph  2  of  the  Preamble,  reproduced  above. 

I  must  reiterate,  however,  that  the  respondent  company  is 
before  this  Board  as  an  employer.  As  such,  it  can  argue  that  the 
complainant's  beliefs  do  not  constitute  a  creed  or  that  these 
beliefs  are  not  sincerely  held;  instead,  I  believe  I  am  being  asked 
to  decide  on  the  general  compatibility  of  the  values  of  the 
complainant's  creed  and  those  of  the  Ontario  Human  Rights  Code. 
In  addition  to  the  reasons  given  above,  I  belief  it  is  inadvisable 
for  a  Board  of  Inquiry  to  do  so  for  three  reasons. 

In  the  first  place,  the  Ontario  Human  Rights  Code  speaks  of 
rights  and  not  values.  Clearly,  by  recognizing  certain  prohibited 
grounds  of  discrimination,  it  establishes  a  rights  hierarchy  but 
this  is  not  the  same  thing  as  establishing  a  values  hierarchy. 
Thus,  in  some  aspects  of  their  corporate  lives,  corporate  employers 
may  uphold  or  promote  values  which  are  contrary  to  those  reflected 
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in  the  Code ;  however,  as  long  as  they  are  not  infringing  the  rights 
recognized  under  the  Code,  they  are  not  within  its  reach. 
Secondly,  to  allow  a  line  of  questioning  which  attempts  to  assess 
the  values  enshrined  in  a  complainant's  creed  would  conceivably 
have  an  adverse  chilling  effect  on  complaints.  It  is  one  thing  to 
be  questioned  on  the  sincerity  of  one's  belief  and  on  whether  that 
belief  constitutes  a  creed  but  quite  another  to . be  questioned  on 
the  values  underlying  it.  Finally,  I  find  that  to  allow  the  line 
of  questioning  for  the  reasons  proposed  by  counsel  for  the 
respondent  company  would  require  a  Board  of  Inquiry  to  assume  an 
invidious  role.  Without  much  clearer  direction  from  the  Code 
itself,  it  appears  to  me  to  be  clearly  undesirable  that  a  Board  of 
Inquiry  should  be  engaged  in  deciding  among  competing  values  in  the 
manner  requested. 

For  these  reasons  I  conclude  that  the  line  of  questioning 
pursued  by  counsel  for  the  respondent  company  is  irrelevant  and 
should  not  be  allowed  to  continue. 


Dated  at  the  City  of  London  in  the  County  of  Middlesex  this  2nd  day 
of  January,  1989. 


Peter  P.  Mercer 
Board  of  Inquiry 


